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Prior Commandant Decisions on Appeal have held that "[i]n Coast Guard

suspension and revocation cases, the sanction imposed in a particular case is exclusively

within the authority and discretion of the ALl." Appeal Decision 2680 (McCARTHY),

citing 46 C.F.R. § 5.569(a) and Appeal Decisions 2622 CNITKIN), 2618 (SINN), 2609

(DOMANGUE), 2543 (SHORT) and 1998 (LEBOEUF). "While the ALl may look to

the Suggested Range of an Appropriate Order Table, 46 C.F.R. Table 5.569, for

information and guidance with respect to a particular violation, he is not required to do

so, and he may increase or decrease the suggested sanction as he sees fit." Appeal

Decision 2654 (HOWELL) citing 46 C.F.R. § 5.569 and Appeal Decisions 2640

(PASSARO) and 2618 (SINN). It has further been held that "[a]n order imposed at the

conclusion of a case will only be modified on appeal if that order is clearly excessive or

an abuse of discretion." Appeal Decision 2622 (NITKIN) quoting Appeal Decision 2618

(SINN).

In this case, the record shows that the ALl carefully considered the issue of

sanction. To that end, the ALl stated as follows with regard to the sanction imposed in

the case:

Respondent presented no witnesses or evidence in mitigation of his
actions ... except for the implicit understanding that he was, in all
probability, in some degree of pain or discomfort following the incident
that occurred on or about December 8, 2008. Since his physical and/or
emotional condition did not rise to the level of a legal defense to his
actions .. .1 can only afford his condition some weight in mitigation of his
actions.

By contrast, the Coast Guard presented matters in aggravation that would
support revocation. Specifically the Coast Guard proved Respondent's
duplicitous behavior relative to required drug testing. I point with
particularity [to] the events on the afternoon and evening of December 9,
2008. At one moment, Respondent could drive his truck, walk, unassisted,
go to a motel and be photographed. At the next, he claimed his pain was
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too great to even get out of his truck and obtain medical attention-yet
within an hour, he could again drive and again walk unassisted. The
evidence strongly suggests Respondent intentionally avoided complying
with his employer's order.

"Of paramount concern is the safety of life at sea and the welfare of
individual seamen." Refusal to submit to a post incident chemical test
raises serious doubt about a mariner's ability to perfonn safely and
competently in the future. "Past Commandant Decisions on Appeal have
articulated a clear rationale as to why revocation of a mariner's credential
is appropriate in cases involving the mariner's refusal to submit to a
required drug test: 'ifmariners could refuse to submit to chemical testing
and face a lesser Order, it is difficult to imagine why anyone that may
have used drugs would ever consent to be tested. ,,,

[D&O at 35-36] (internal citations omitted) (emphasis in original)

Therefore, the record shows that the ALJ carefully considered the aggravating and

mitigating evidence presented in the case and concluded that revocation was the

appropriate sanction. Although the sanction imposed is beyond that articulated in the

Coast Guard's Table of Appropriate Orders, given the evidence in aggravation, I do not

find it to be either excessive or involving an abuse of the ALJ's discretion. Accordingly,

Respondent's final argument is wholly unpersuasive.

CONCLUSION

The findings ofthe ALJ had a legally sufficient basis. The ALJ's decision to

Revoke Respondent's Merchant Mariner Credentials was not arbitrary, capricious, clearly

erroneous, or based on inherently incredible evidence. Because competent, substantial,

reliable, and probative evidence exists to support the AU's decision, Respondent's

appeal arguments are without merit.

ORDER

The order of the Administrative Law Judge dated October 2,2009, is

AFFIRMED.
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Signed at Washington, D.C. this J~ay of ~gI1_,2010.
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